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IN THE SUPREME COURT
OF THE STATE OF UTAH
PHILLIPS MANUFACTURING
COMP ANY, Plaintiff and Appellant,
vs.
GERALD PUTNAM, dba STAR
VALLEY, dba PUTNAM ENTERPRISE, and FAY PUTNAM,
his wife, dba per above,
Defendant and Respondent.

Case No.
12865

BRIEF OF APPELLANT
NATURE OF CASE
Plaintiff is attempting to obtain judgment against
the defendant, Fay Putnam, as a partner of her husband
in a business which operated in Ogden, Utah, under the
style of Star Valley or Putnam Enterprise.
DISPOSITION IN THE LO,VER COURT
District Court awarded plaintiff judgment against
the defendant Gerald Putnam, but held the defendant,
'
Fay Putnam, was not liable.
1

RELIEF SOUGHT ON APPEAL
A reversal of District Court's decision finding defendant, Fay Putnam, not to be a partner in the sale of
campers manufactured by plaintiff.
STATEMENT OF FACTS
The plaintiff, Phillips Manufacturing Company,
makes campers and accessories in their plant in Lehi,
Utah. The defendants are residents of Ogden, Utah,
and, in l\'larch of 1970, the defendant, Gerald Putnam,
commenced buying campers and accessories on an open
account and instructed the plaintiff to invoice such
campers out under the style of Star Valley Sales. These
invoices were signed for by Gerald Putnam, also by defendant, Fay Putnam, who is his wife; and in one instance Gerald Putnam signed Fay Putnam's name by
himself. (TR. page 19, line 6). The testimony revealed
that virtually all payments upon the account were paid
from the account of defendant, Fay Putnam, drawn
upon the First Security Bank of Utah, Ogden branch.
Some of these checks being made to her husband, others
directly to the plaintiff. (See plaintiff's Exhibit A consisting of some of the checks from this account totalling
many thousands of dollars) . In addition to this involve·
ment the defendant, Fay Putnam, the wife of Gerald
Putnam, filed an application for license to engage in
business under the name of Putnam's on the 19th of
May, 1969, and, over her signature, represented such
operation to be a partnership between herself and her
2

husband, Gerald F. Putnam. (See plaintiff's Exhibit
C).
On the 7th day of February, 1969, the defendant,
Fay Putnam, applied for a dealer's application for Putnam's in which she showed herself and her husband
'
Gerald Putnam, as the owner and, again, designated
such business to be a partnership. (See plaintiff's Exhibit E).
The testimony of Jay Ray Mills, Director of the
Excise Tax Collection Division for the Utah State Tax
Commission, revealed that no sales tax application had
been made in the name of Star Valley Sales and that all
sales tax received from the defendants was received under the license issued pursuant to Fay Putnam's application dated May 19, 1969, as evidenced by plaintiff's
Exhibit C. Testimony was also given that a sales tax
was payable on the sale of campers by the defendants.
John A. Burt then testified, as Director of the
Motor Vehicle Business Administration for the State of
Utah, that no dealer's application was issued other than
that evidenced by plaintiff's Exhibit E which shows a
partnership existing between Gerald F. Putnam and
Fay L. Putnam, dba Putnam's. (TR. page 31, line 4).
The search of the records in Mr. Burt's office revealed
that at no time was a dealer's license issued under the
name of Star Valley Sales (TR. page 34, line 15).
Mrs. Putnam acknowledged that the campers sold
might have borne a sticker indicating Putnam's Enter-
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prise. (See TR. page 22, line 4). She also admitted hav.
ing signed the applications evidenced by plaintiff's Exhibits C and E.
In answering interrogatories both defendants asserted under oath that sales tax payments had been made
in the name of Star Valley Sales. (See answer to plaintiff's interrogatory No. 5) . This answer was proven
false by the testimony of Mr. Burt and Mr. Mills and,
also, by the testimony of the defendant, Gerald Putnam.
(TR. page 90, line 28) . Also, the accountant for defendants, Roy Jackson, confirmed that the sales tax on
the sale of campers was made under License No. B
23463 which is Putnam's. (See plaintiff's Exhibit C),
(TR. page 101, line 27). He further confirmed that all
reports in the years 1969 and 1970 for the sale of campers were made upon a form showing Putnam's, Fay
Putnam and Gerald F. Putnam. (TR. page 103, line
6).
Based upon this testimony the Court found no partnership existed but awarded judgment against Gerald
F. Putnam in the amount of $8,920.32, together with
$612.50 interest to January 12, 1972, $57.00 costs and
$2,943.70 attorney's fee.

ARGUMENT
POINT I
THE TRIAL COURT ERRED IN FINDING
THE DEFENDANT, FAY PUTNAM, NOT TO
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BE A PARTNER BY ESTOPPEL IN VIEW

OF THE STATUTORY PROVISION 48-1-13
'
UTAH CODE ANNOTATED, 1953, REPLACEMENT VOLUME 5B.
This would appear to be a classical case in which an
individual, namely the defendant, Fay Putnam, made
representations in a public manner by filing with a state
agency documents holding herself out to be a partner.
The fact that the plaintiff had been instructed to invoice sales through a non-existent entity which did not
pay sales tax nor income tax under the style of Star
Valley Sales, but, rather paid said taxes through Putnam's, creates a fact situation which should estop the
defendant, Fay Putnam, from claiming she is not liable
as a partner.
The provisions of 48-1-13 are as follows:
( 1) "When a person by words spoken or written
or by conduct represents himself, or consents to
another's representing him, to anyone as a partner, in an existing partnership or with one or
more persons not actual partners, he is liable to
any such person to whom such representation has
been made who has on the faith of such representation given credit to the actual or apparent
partnership, and, if he made such representation
or consented to its being made in a public manner,
he is liable to such person, whether the representation has or has not been made or communicated
to such person so giving credit by, or with the
knowledge of, the apparent partner making the
representation or consenting to its being made.
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(a) When a partnership liability results he is
liable_ as if he were an actual member of
partnership,
. ( b)
no _Partnership liability results, he is
liable J?llltly with the other persons, if any, so
consentlllg to the contract or representation as to
incur liability; otherwise, separately.
( 2) When a person has been thus represented
to be a partner man existing partnership, or with
one or more persons not actual partners, he is an
agent of the persons consenting to such representation to bind them to the same extent and in
the same manner as though he were a partner in
fact, with respect to persons who rely upon the
representation. Where all the members of an
existing partnership consent to the representation, a partnership act or obligation results; but
in all other cases it is the joint act or obligation of
the person acting and the persons consenting to
the representation.

The above provision, a part of the Uniform Part·
nership Act, provides for liability as a partner without a
third party having any knowledge of any representation
of partnership. However, in the instant case, Fay Put·
nam signed some of the invoices; her husband signed her
name to one of the invoices; (See Invoice No. 15652 of
the plaintiff's Exhibit B). In addition, the checks which
plaintiff received were, almost without exception, drawn
upon the Fay Putnam account showing her as maker.
Thus, in addition to the statutory liability by estoppel,
there are direct representations made by Fay Putnam to
show her involvement in the business entity which made
purchases from the plaintiff.
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Partnership by estoppel has been recognized even
prior to the adoption of the Uniform Partnership Act
and, has, since its enactment, became a well recognized
legal concept. Under the Section Partnership in 59 Am.
J ur. 2d, Section 68, page 983, it is stated:
"Specifically, the Uniform Act, in a section entitled 'Partner by Estoppel,' provides that where
a person represents himself as a partner (or consents to another so representing him) , he is liable
to a person to whom the representation is made,
who, in reliance thereon, gives credit to the actual
or ostensible partnership; if the representation is
made in a public manner, he is liable regardless
of whether the representation was known to the
person extending credit.
Accordingly, it is held that persons who are not
partners become bound as partners to all who
deal with them in their apparent relation, by holding themselves out as partners to the public and
the world generally or to particular individuals,
or by knowingly or negligently permitting another person to do so."
See numerous citations sustaining this principal,
including Buehner Block C. v. Glezos, 6 Utah 2d 226,
310 P2d 517.
Also see statement in 59 Am. J ur. 2d, § 71, page
985.

"However, the Uniform Act provision has also
been held to extend liability beyond the commonlaw test of reliance so that when one has, by his
acts or his consent to the acts of others, allowed
or caused the general community to believe that
he is a partner, then he is such by estoppel even
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though a particular creditor may not have heard
the representations."
CONCLUSION
The defendant, Fay Putnam, should be held responsible for the obligation owing plaintiff by virtue of
having filed applications with the State, and business
records indicating her partnership relationship and by
virtue of signing invoices, consenting to her husband
signing her name upon an invoice, and having paid virtually all of the payments upon the open account from
her account and upon her check.
Respectfully submitted,
HEBER GRANT IVINS
Attorney for Appellant
7 5 North Center

American Fork, Utah 84003
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